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YAKABOD 

End User License Agreement 

IMPORTANT NOTICE: THESE TERMS AND CONDITIONS CONSTITUTE A LEGALLY BINDING AGREEMENT (THE 
“AGREEMENT”) BETWEEN THE END USER (“LICENSEE”) AND YAKABOD, INC. (“YAKABOD”) CONCERNING 
THE YAKABOD SOFTWARE AND ANY OTHER SOFTWARE PROVIDED BY OR ON BEHALF OF YAKABOD 
(COLLECTIVELY, THE “SOFTWARE”), AND ANY ASSOCIATED SERVICES (THE “SERVICES”). SOFTWARE AND 
SERVICES ARE LICENSED AND NOT SOLD AND THE RIGHTS TO USE SUCH SOFTWARE AND SERVICES ARE SET 
FORTH IN THIS AGREEMENT. 

BY EXECUTING AN ORDER FORM PROVIDED BY YAKABOD, INSTALLING OR USING SOFTWARE, OR USING ANY 
ASPECT OF OUR SERVICES, LICENSEE AFFIRMS IT HAS READ AND AGREES TO BE LEGALLY BOUND BY THESE 
TERMS AND CONDITIONS.  AN INDIVIDUAL ACTING ON BEHALF OF AN END USER THAT IS AN ENTITY 
REPRESENTS AND WARRANTS THAT HE OR SHE HAS THE AUTHORITY TO ENTER INTO THIS AGREEMENT ON 
BEHALF OF THAT ENTITY. 

IF THE END USER DOES NOT AGREE TO THESE TERMS AND CONDITIONS, THE END USER: (A) IS NOT AN 
AUTHORIZED “LICENSEE”; (B) HAS NO RIGHT TO, AND SHALL NOT, INSTALL, COPY, TRANSFER OR OTHERWISE 
USE ANY SOFTWARE, DOCUMENTATION OR SERVICES; AND (C) MUST PROMPTLY CONTACT YAKABOD OR THE 
AUTHORIZED RESELLER (EACH, AN “AUTHORIZED RESELLER”) FROM WHICH THE END USER OBTAINED THE 
SOFTWARE FOR INSTRUCTIONS TO (IN THE SOLE DISCRETION OF YAKABOD) RETURN OR DESTROY THE 
SOFTWARE AND DOCUMENTATION.  THE RIGHT TO RETURN THE SOFTWARE AND OBTAIN ANY REFUND 
EXPIRES 30 DAYS AFTER RECEIPT OF THE SOFTWARE FROM YAKABOD OR AN AUTHORIZED RESELLER, AND IS 
ONLY AVAILABLE TO THE ORIGINAL END USER.  NO ADDITIONAL OR CONTRARY TERMS TO THIS AGREEMENT 
SHALL APPLY UNLESS AGREED TO IN A WRITTEN DOCUMENT SIGNED BY LICENSEE AND YAKABOD. 

LICENSEE SHALL BE DEEMED TO BE A TRIAL LICENSEE (AS DEFINED BELOW) UNLESS AND UNTIL LICENSEE 
PURCHASES FROM YAKABOD A SUBSCRIPTION FOR A NON-TRIAL LICENSE. 

 1.      DEFINITIONS. 

Unless otherwise expressly modified in the Contract Documents, capitalized terms shall have the meaning 
provided in this Section 1 or elsewhere in the Agreement. 

1.1 “Account” means a registered and authorized End User account for the Yakabod 
Software and associated software and Services, with the maximum number of Accounts specified in the 
Contract Documents.   

1.2            “Client Device(s)” means a computing device utilized by Licensee personnel that may 
interact with the Yakabod Software and Services. 

1.3            “Contract Documents” means the Order Form, Order Confirmation, Invoice or other 
purchasing documentation issued by Yakabod to Licensee in connection with the purchase by Licensee of 
the license to the Software and Services and any subsequent amendment or modification of the terms 
therein (agreed by Yakabod and Licensee in writing), as applicable. 

1.4          “Derivative Data” means Licensee Data that has been anonymized to ensure that it does 
not contain: (a) any names, addresses, domain names, IP addresses, user names, account numbers, 
identification numbers, or other personally identifiable information; or (b) any information that could be 
used to identify Licensee as the source of such data. 
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1.5 “Derivative Work” means a work that is based upon or derived from the Software or 
Documentation, such as a revision, modification, translation, abridgment, condensation or expansion, or 
any form in which Software or Documentation may be recast, transformed or adapted, which, if prepared 
without the express written consent of Yakabod, would constitute copyright infringement. 

1.6            “Documentation” means those printed or digital software reference manuals, training 
materials and installation guides, or portions thereof, which are provided by Yakabod or made available at 
Yakabod’s web site to Licensee in conjunction with the Software and Services. 

1.7 “Licensee Data” means any and all data stored by the Software in connection with 
Licensee’s permitted use thereof in accordance with the terms and conditions of this Agreement. 

1.8 “Licensee Device” means a computer system (whether physical or virtual) with an 
internal CPU and storage device capable of running the Software and storing associated data, and which is 
exclusively owned, leased or licensed by the Licensee. 

1.9 “Licensee Facility” means a physical facility which is owned or leased by Licensee, and 
exclusively used by Licensee. 

1.10            “Object Code” means the form of computer program or portion thereof that can be 
executed by a computer without further modification. 

1.11 “Physical Appliance” means a physical computer system pre-installed by Yakabod with 
the Software, operating system software and all other software and hardware required for operation of the 
Yakabod Software and Services. If so indicated in applicable Contract Documents, Yakabod may provide a 
Physical Appliance to Licensee for operation of the Yakabod Software and Services at a Licensee Facility. 

1.12            “Production Purposes” means using the Software and Services in or as part of 
Licensee’s enterprise, business or other operations using files and/or data utilized in such enterprise, 
business or operations, and not only for testing, trial or demonstration purposes. 

1.13         “Software” means, collectively, (i) that version of the Yakabod Software obtained by 
Licensee in any form, including all components and modules thereof, and (ii) all updates, upgrades, 
patches, bug fixes and modifications thereto that may be released by Yakabod and made available to 
Licensee from time to time pursuant to the Support services or otherwise, if any, in Object Code form. 

1.14         “Source Code” means the human-readable form of the code and related system 
documentation for the Software, including all comments and any procedural code such as job control 
language. 

1.15 “Subscription Term” means the term of a license to use Software and Services, as 
indicated in applicable Contract Documents; for Trial Licensees, “Subscription Term” means a term 
designated by Yakabod in its sole discretion. 

1.16         “Support” means the maintenance and support services with respect to the Software that 
may be provided by Yakabod to Licensee pursuant to the terms of this Agreement. 

1.17         “Support Program” means the Support services offered by Yakabod as described in the 
“Support Program” document, which document may be modified and updated from time to time, with the 
applicable and binding version being the one in effect at the time any Support services are provided.  The 
Support Program document may be found at Yakabod’s web site, currently at: <URL> 
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1.18         “Trial Licensee” means a Licensee of the Software whose rights are limited by the Trial 
License Restrictions set forth below. 

1.19 “Virtual Appliance” means a virtual computer system pre-installed with the Yakabod 
Software, operating system software and all other software required for operation of the Services.  The 
Virtual Appliance is intended to be installed and operated within specified virtualization environments. If 
so indicated in applicable Contract Documents, Yakabod may provide a Virtual Appliance to Licensee for 
operation of the Yakabod Software and Services on a Licensee Device. 

2.        SOFTWARE LICENSES; GENERAL RESTRICTIONS. 

2.1            License Grants.   

(a)       During and subject to the terms and conditions of this Agreement, timely payment 
of applicable license, support or other fees, and compliance with any supplemental terms and conditions 
relating to the Software and/or Services set forth in the Contract Documents, Yakabod hereby grants, and 
Licensee hereby accepts, a non-exclusive, non-sublicensable, non-transferable (except as set forth in 
Section 12.6), revocable, limited license for the Subscription Term set forth in the Contract Documents to 
install and run a single instance of the Software per appliance license in the form of either: (i) a Physical 
Appliance installed at a Licensee Facility; or (ii) a Virtual Appliance installed on a Licensee Device.  
Licensee shall not create more than the maximum number of Accounts specified in the Contract 
Documents.  The license granted herein permits Licensee to interact with the Yakabod Software through 
Client Devices in order to access up to the maximum number of Accounts, subject to the terms and 
conditions of this Agreement.  Licensee shall only use the Yakabod Software for Licensee’s internal 
business purposes. 

(b)             During and subject to the terms and conditions of this Agreement, and timely 
payment of any license, support or other fees, and compliance with any supplemental terms and conditions 
relating to the license of the Software set forth in the Contract Documents, Yakabod hereby grants, and 
Licensee hereby accepts, a non-sublicensable, non-transferable (except as set forth in Section 12.6), 
revocable, limited license for the Subscription Term set forth in the Contract Documents to use and copy 
(only as specifically permitted herein) the Documentation, and such adaptations and translations thereof 
made or obtained with Yakabod’s written permission.  Licensee may only use the Documentation for 
internal, non-commercial reference purposes.  Licensee may make a reasonable number of copies of the 
Documentation without modification for use by personnel providing administrative and technical support to 
Licensee and the users of the Software.  Licensee agrees that this License Agreement applies to all such 
copies.  

(c)             Certain computer software components licensed by one or more third-parties 
may be provided with the Software.  Unless otherwise provided in the Contract Documents, Yakabod 
grants Licensee a non-exclusive, fully-paid license to use one copy of any third-party software provided by 
Yakabod (“Third-Party Software”) with the Software solely on the terms herein and such terms (if any) as 
may be set forth in the Documentation (including any additional terms therein), as set forth in this 
Agreement or as otherwise provided to Licensee in connection with the Software, provided that: TO THE 
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, ALL THIRD-PARTY SOFTWARE IS 
PROVIDED “AS IS” AND WITH ALL FAULTS.  THE PROVISIONS REGARDING DISCLAIMER OF 
WARRANTIES, EXCLUSION OF CONSEQUENTIAL AND CERTAIN OTHER DAMAGES AND 
LIMITATION OF LIABILITY IN SECTIONS 6.2 AND 7 BELOW SHALL APPLY TO SUCH THIRD-
PARTY SOFTWARE. 

2.2            General License Restrictions.  Licensee’s rights to use the Software are subject to the 
general restrictions in this Section and any additional restrictions that may be applicable to the Licensee as 
a Trial Licensee under this Agreement (the “Licensed Usage”).  Any conflict between the license grants in 
Section 2.1 and the general restrictions contained in this Section 2.2 with the additional permissions and/or 
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restrictions that may be applicable to the Licensee as a Trial Licensee (as applicable, the “Restricted 
License Rights”), shall be governed by the Restricted License Rights.  Unless otherwise specifically 
provided in the Contract Documents or limited by the Restricted License Rights, Licensee may only 
operate the Software on a Physical Appliance or Virtual Appliance supplied by Yakabod, and any such 
Physical Appliance or Virtual Appliance shall only be used to operate the Software in accordance with this 
Agreement.  Except as authorized under this Agreement, no copies of the Software or Documentation, or 
any parts thereof, shall be made by Licensee or any persons under Licensee’s authority or control.  
Licensee shall not cause or permit the disclosure, renting, leasing, sublicensing, loaning or selling, 
dissemination or other distribution of the Software or Documentation by any means or in any form to any 
person, and shall not permit parties external to Licensee and not expressly permitted to access an Account 
to benefit from the use or functionality of the Software via a timesharing, outsourcing, service bureau, 
hosting, application service provider, managed service provider or similar arrangement unless specifically 
permitted, and then only in accordance with the terms, in the Contract Documents.  If Licensee enables any 
third party to have access to or use of the Software (whether permitted or not permitted by the Contract 
Documents), Licensee shall be ensure such third party complies with the terms of this Agreement and 
Licensee shall be legally responsible for such third party’s use and compliance with these terms.  Licensee 
shall not use or distribute as a separate or stand-alone executable file, product or server any third party 
software provided by Yakabod with the Software, or use such third party software except as a component 
part of the Software.  Licensee agrees not to, directly or indirectly, take any action to modify, translate, 
decompile, reverse engineer, reverse compile, convert to another programming language or otherwise 
attempt to derive Source Code from the Software or any internal data files generated by the Software, or 
perform any similar type of operation on any software or firmware acquired under this Agreement, in any 
fashion or for any purpose whatsoever, except to the extent the foregoing restriction is expressly prohibited 
by applicable law notwithstanding this limitation.  (The foregoing prohibition includes review of data 
structures or similar materials produced by programs.)  Licensee also agrees that any such works are 
Derivative Works and as such are the sole and exclusive property of Yakabod or its licensor(s).  Licensee 
shall not modify or delete any Yakabod or third-party proprietary rights notices appearing in the Software 
or Documentation, or any Third-Party Software, and will implement any changes to such notices, if 
feasible, that Yakabod may reasonably request.  Licensee acknowledges and agrees that the technology 
manifested in the operation of the Software constitutes the valuable trade secrets and know-how of 
Yakabod and its suppliers and, to the extent Licensee discovers any such trade secrets, Licensee will not 
disclose them to any third party.  Licensee acknowledges and agrees that this Agreement in no way shall be 
construed to provide to Licensee any express or implied license to use or otherwise exploit the Software or 
any portion thereof except as specifically set forth in this Agreement, and all rights not expressly granted to 
Licensee are reserved by Yakabod.  Licensee has no right to transfer any interest in or to any Software, 
except as permitted by the express terms in this Agreement.   

2.3            Trial Licensee Restrictions.  If Licensee has not purchased a Subscription License, 
Licensee shall be deemed to be a Trial Licensee.  Notwithstanding any provision to the contrary in this 
Agreement: 

(a)             Trial Licensee may use the Software only in the form of a Virtual Appliance 
provided by Yakabod and only for internal evaluation purposes and agrees under no circumstances shall the 
Software be used for Production Purposes.  Trial Licensee’s use shall be for a limited period of time 
determined by Yakabod in its sole discretion, and the Software may cease to operate properly without 
advance notice.   

(b)             Licensee shall cease use of the Software upon the expiration of the Trial License 
or the termination of this Agreement, if earlier.  Licensee is not permitted to obtain a new Trial License 
upon the expiration or termination of this Agreement without the express written consent of Yakabod. 

(c)             THE SOFTWARE AND DOCUMENTATION ARE PROVIDED TO TRIAL LICENSEE 
“AS IS,” WITHOUT ANY WARRANTY WHATSOEVER AND TRIAL LICENSEE ACKNOWLEDGES AND AGREES 
THAT TRIAL LICENSEE BEARS THE ENTIRE RISK AND CONSEQUENCES ARISING FROM TRIAL LICENSEE’S 
INSTALLATION AND USE OF THE SOFTWARE AND ANY SUPPLIED VIRTUAL APPLIANCES OR PHYSICAL 
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APPLIANCES, AND DOCUMENTATION, WHETHER ACCESSED OR USED LOCALLY OR REMOTELY.  
WITHOUT LIMITING THE FOREGOING, SECTIONS 4 AND 6.1 SHALL BE DEEMED TO BE VOID AND 
INAPPLICABLE TO, AND TRIAL LICENSEE MAY NOT OBTAIN ANY BENEFIT OR RIGHTS THEREUNDER. 

(d)             Trial Licensee hereby agrees to indemnify and hold Yakabod harmless from and 
against any and all claims, liabilities, damages, injuries, costs, expenses, loss, orders and other 
consequences arising from or relating to any installation, use or disposition of the Software or any supplied 
Virtual Appliances or Physical Appliances by Trial Licensee.  

(e)             Trial Licensee hereby acknowledges that any competitor of Yakabod is not 
permitted to use the Software or any supplied Virtual Appliances or Physical Appliances under a Trial 
License, and Licensee hereby represents and warrants to Yakabod that it / he / she is not a competitor of 
Yakabod. 

(f) If Trial Licensee accesses any Software remotely hosted by or on behalf of 
Yakabod, Trial Licensee agrees to abide by all terms and conditions applicable to such hosted environment, 
including Yakabod’s then-current Acceptable Use Policy, as updated from time to time by Yakabod 
(“AUP”).  A copy of the AUP as of the date of this Agreement is attached hereto as Exhibit A. 

2.4 Mechanisms to Ensure Compliance.  Licensee must have a reasonable mechanism in 
place to ensure that its use of the Software does not exceed the permitted Licensed Usage.  LICENSEE IS 
ADVISED THAT TECHNICAL MEASURES IN THE SOFTWARE MAY BE ACTIVATED TO LIMIT THE 
FUNCTIONALITY OF THE SOFTWARE IF THE LICENSED USAGE IS EXCEEDED.  In addition, during the term 
of this Agreement, on at least fifteen (15) days’ prior written notice, Yakabod shall have the right, at its 
sole expense and during normal business hours, to conduct an audit of any and all Physical Appliances, 
Virtual Appliances and Software used by Licensee in order to validate that Licensee’s use thereof is 
consistent with the scope of this Agreement and all Contract Documents and does not exceed Licensed 
Usage.  Yakabod will charge Licensee a fee if it finds any use which exceeds Licensed Usage. This fee 
includes amounts which should have been paid, interest, attorneys’ fees, if any, and fees incurred by 
Yakabod in connection with the audit.  In connection with any such audit, Yakabod shall treat all data 
collected or stored by any Software as proprietary to Licensee in accordance with Section 11 hereof.  

3.              OWNERSHIP OF SOFTWARE. 

Yakabod’s ownership interests in the Software and Documentation are protected by United States and other 
applicable copyright, patent and other laws and international treaty provisions.  Except for the limited 
license rights specifically granted to Licensee in this Agreement, all rights, title and interests, including 
intellectual property rights, in and to the Software and Documentation, including all Derivative Works 
thereof, (and all copies thereof and related materials that are produced or shipped to Licensee under this 
Agreement), belong to and shall be retained by Yakabod or its suppliers, as applicable.  Licensee 
acknowledges that the development of the Software is an ongoing process and that Licensee and other 
licensees of the Software benefit from the improvements resulting from such ongoing development.  In 
order to facilitate such ongoing development, Licensee may provide certain suggestions, documentation, 
materials and other data to Yakabod and/or Authorized Resellers regarding the use, improvement or 
applications of the Software (the "Contributed Ideas"), and Licensee hereby acknowledges and agrees that 
all Contributed Ideas may be used by Yakabod in the development of the Software and/or related products 
and services.  Unless specifically provided in a written document signed by Yakabod and Licensee and 
specifically relating to the disclosure of any Contributed Ideas, and notwithstanding any provision in this 
Agreement to the contrary, Licensee hereby grants to Yakabod the irrevocable, perpetual, nonexclusive, 
worldwide, royalty-free right and license to disclose, use and incorporate the Contributed Ideas in 
connection with the development of the Software and/or related products and services, and the 
demonstration, display, license, reproduction, modification and distribution and sale of the Software and/or 
related products and services, without any obligation to provide any accounting or other reporting.   
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4.              SOFTWARE SUPPORT.   

If Licensee has purchased Support from Yakabod as a part of its Subscription License, Licensee shall 
receive maintenance and that level of support specified in the Contract Documents and the Support 
Program document for the period commencing upon the delivery of the Software and the associated Virtual 
Appliance or Physical Appliance and continuing for the period stated in the Contract Documents (the 
“Initial Support Term”).  Yakabod will invoice Licensee for the period’s Support fees either as a part of the 
fees paid for the associated Subscription License or separately.  If Licensee and Yakabod agree to modify 
Licensee's permitted usage rights, by increasing the number of Accounts under the Contract Documents or 
otherwise, Yakabod may require Licensee to pay an additional sum to be added to the Support fee or the 
fee paid for a Subscription License, pro-rated for the balance of the then current Support or Subscription 
License term, based upon such modification and the level of support and or licensing for which Licensee is 
then subscribing.  Yakabod also reserves the right to increase the periodic fee for Support or Subscription 
License after the Initial Support Term.  .  .  ..  In no event shall any Support fee be refunded as a result of any 
termination of this Agreement, even if such fee was prepaid for a period of time that extends beyond the 
termination of this Agreement.  

5.              TERM AND TERMINATION.   

5.1 Term.  This Agreement shall commence on the earlier date of download of the Software 
in the form of a Virtual Appliance or delivery of the Software in the form of a Physical Appliance, shall be 
confirmed upon and by the activation of the Software and shall continue for so long as Licensee complies 
with the terms herein, subject to termination or expiration in accordance with the terms provided herein or 
by the terms of the Contract Documents.   

5.2 Termination.  This Agreement shall automatically terminate, without notice, upon the 
expiration of a Trial License or Subscription License term.  In addition, Yakabod may terminate this 
Agreement at any time in the event that Licensee fails to cure a breach hereof within thirty (30) days after 
receipt of written notice of such breach.   

5.3 Effect of Termination.  Upon expiration of the Subscription Term or any other 
termination of this Agreement for any reason, all licenses and other rights granted to Licensee hereunder 
shall immediately terminate, and the Software may cease to operate properly without advance notice.  
Licensee shall then: (a) immediately pay all outstanding fees or charges that are due and past due and not in 
dispute relating to the license, including any fees for Support services; (b) be permitted to, within the 10 
day period following termination, extract Licensee Data in accordance with Section 11.6; and (c) promptly 
(i.e., within such 10 day period) either (in the sole discretion of Yakabod) (i) return all Physical Appliances 
and/or (ii) destroy and/or permit Yakabod to destroy, any and all Virtual Appliance and instances of the 
Software installed at its location in the form of Software on a Physical Appliance.  Should Yakabod elect to 
have Licensee destroy instances of the Software, Licensee shall confirm, with a written certification signed 
by Licensee’s duly authorized officer, the destruction of all Virtual Appliances, Software and 
Documentation.  If Licensee asks Yakabod to sell and enable a new subscription enabling the continued use 
of the Software for a different Subscription Term or with a different number of Accounts or with different 
capabilities, Yakabod may elect, in its sole discretion, to sell or not sell any new or additional Subscription 
License. 

5.4 Survival.  Notwithstanding any termination of this Agreement, the provisions of Sections 
3 (Ownership of Software), 6.2 (Disclaimer of Warranty), 7 (Limitations on Liability), 11 (General 
Provisions) and this Section 5 shall survive and continue to be legally binding upon Licensee and Yakabod. 

6.              WARRANTY; DISCLAIMER; REMEDY.   

6.1            Limited Warranty.  Yakabod hereby warrants that the Software will perform substantially 
in accordance with the Documentation.  The foregoing warranty is extended to the initial end user Licensee 
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only, is not transferable and shall be in effect for the longer of (i) ninety (90) days immediately following 
Licensee’s receipt of the Software or (ii) any Warranty Period expressly provided in the Contract 
Documents (the “Software Warranty Period”).  Licensee’s sole and exclusive remedy and the entire liability 
of Yakabod and its suppliers and licensors for any breach of this limited warranty will be, at Yakabod’s 
option, repair or replacement of the Software or the refund of the price paid for any Subscription License 
(or a fair portion thereof), if such breach is reported to Yakabod or the Authorized Reseller supplying the 
Software to Licensee within the Warranty Period.  Yakabod may require that Licensee return all Physical 
Appliances and (in the sole discretion of Yakabod) return or certify the destruction of all copies of the 
Software and Virtual Appliance, along with a copy of Licensee’s paid invoice, to Yakabod or to the 
Authorized Reseller in order to receive the designated remedy hereunder.  Any replacement Software 
provided pursuant to this Section 6.1 will be covered by the warranty in this Section 6.1 for the remainder 
of the original ninety (90) day Software Warranty Period or for 30 days from the date on which Licensee 
receives such repaired or replacement Software, whichever is longer.   

6.2            Disclaimer.   

(a)             EXCEPT AS EXPRESSLY PROVIDED IN SECTION 6.1, THE SOFTWARE AND 
DOCUMENTATION ARE BEING PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND AND YAKABOD, ITS 
AFFILIATES AND AUTHORIZED RESELLERS, AND THEIR RESPECTIVE EMPLOYEES, AGENTS, AFFILIATES, 
SUPPLIERS, LESSORS, CONTRACTORS AND LICENSORS, HEREBY DISCLAIM ALL OTHER WARRANTIES, EXPRESS 
OR IMPLIED, ORAL OR WRITTEN, WITH RESPECT TO THE SOFTWARE AND DOCUMENTATION INCLUDING ANY 
AND ALL IMPLIED WARRANTIES (I) AS TO TITLE, CONDITION, NON-INFRINGEMENT, MERCHANTABILITY, 
DESIGN, SATISFACTORY QUALITY, QUIET ENJOYMENT, ACCURACY, SYSTEM INTEGRATION, OPERATION OR 
FITNESS FOR ANY PARTICULAR PURPOSE, OR (II) ARISING FROM ANY COURSE OF DEALING, COURSE OF 
PERFORMANCE, OR USAGE IN THE INDUSTRY.  NONE OF SUCH PARTIES WARRANT THAT ACCESS TO OR USE OF 
ANY SOFTWARE WILL BE INTERRUPTED OR ERROR FREE; NOR DO ANY OF THEM MAKE ANY WARRANTY AS TO 
THE RESULTS THAT MAY BE OBTAINED FROM THE USE THEREOF OR AS TO THE ACCURACY, RELIABILITY OR 
CONTENT OF ANY INFORMATION SERVICED OR CONTAINED IN OR PROVIDED THROUGH ANY SOFTWARE. NO 
ORAL OR WRITTEN INFORMATION OR ADVICE GIVEN BY YAKABOD, ITS AFFILIATES, RESELLERS AND/OR ITS 
OR THEIR AGENTS OR EMPLOYEES, SHALL CREATE A WARRANTY OR IN ANY WAY INCREASE OR MODIFY THE 
SCOPE OF THE WARRANTIES EXPRESSLY SET FORTH HEREIN.  If Licensee’s state or jurisdiction and/or federal 
law provides that a certain implied warranty may not be disclaimed, such implied warranty shall only apply 
to defects discovered during the period of the express Software Warranty Period provided herein.  There is 
no implied warranty for defects discovered after the expiration of such Software Warranty Period. 

(b)             EXCEPT AS EXPRESSLY PROVIDED IN SECTION 6.1, YAKABOD DOES NOT 
WARRANT THAT THE SOFTWARE WILL MEET ALL REQUIREMENTS OF LICENSEE, OR THAT THE OPERATION OF 
THE SOFTWARE WILL BE UNINTERRUPTED OR ERROR FREE, OR THAT ALL SOFTWARE DEFECTS WILL BE 
CORRECTED.  FURTHER, YAKABOD IS NOT RESPONSIBLE FOR ANY DEFECT OR ERROR RESULTING FROM: (I) 
THE MODIFICATION, MISUSE OR DAMAGE OF THE SOFTWARE BY PARTIES OTHER THAN YAKABOD OR PARTIES 
PERFORMING AS A CONTRACTOR TO, AND AT THE DIRECTION OF, YAKABOD, (II) LICENSEE’S FAILURE TO 
IMPLEMENT ALL BUG FIXES OR OTHER DEFECT CORRECTIONS WHICH ARE MADE AVAILABLE BY YAKABOD, 
(III) USE OF THE SOFTWARE IN A MANNER INCONSISTENT WITH THE DIRECTIONS PROVIDED IN THE 
DOCUMENTATION OR AS PERMITTED BY THIS AGREEMENT, (IV) ANY COMPUTER VIRUS OR (V) ANY DEFECT IN 
OR FAILURE OF ANY THIRD PARTY’S COMPUTER DEVICE, EQUIPMENT, NETWORK OR SOFTWARE, OR FOR ANY 
USER ERROR.  YAKABOD DOES NOT WARRANT AND SHALL HAVE NO LIABILITY WITH RESPECT TO NON-
YAKABOD PRODUCTS OR SERVICES INCLUDING, WITHOUT LIMITATION, THIRD-PARTY SOFTWARE OR 
HARDWARE, INTERNET CONNECTIONS OR CONNECTIVITY OR COMPUTER NETWORKS.  IF APPLICABLE STATE 
AND/OR FEDERAL LAW PROVIDES THAT A CERTAIN WARRANTY MAY NOT BE DISCLAIMED, SUCH WARRANTY 
SHALL ONLY APPLY TO DEFECTS DISCOVERED DURING THE SOFTWARE WARRANTY PERIOD PROVIDED IN 
SECTION 6.1.  THERE IS NO IMPLIED WARRANTY WITH RESPECT TO DEFECTS DISCOVERED AFTER SUCH 
SOFTWARE WARRANTY PERIOD. 
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7.       LIMITATIONS ON LIABILITY. 
7.1            Consequential Damages.  IN NO EVENT SHALL YAKABOD BE LIABLE TO 

LICENSEE FOR ANY LOSS OF OR DAMAGE TO DATA OR OTHER BUSINESS INFORMATION, 
LOST PROFITS OR USE OF THE SOFTWARE, OR FOR ANY SPECIAL, INCIDENTAL, INDIRECT 
OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THIS 
AGREEMENT, INCLUDING THE INSTALLATION, USE OR PERFORMANCE, OR INABILITY TO 
USE, THE SOFTWARE, EVEN IF YAKABOD HAS BEEN ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES. 

7.2            Limitation.  IN NO CASE, AND NOTWITHSTANDING ANY PROVISION IN THIS 
AGREEMENT TO THE CONTRARY, SHALL YAKABOD’S LIABILITY FOR ANY MATTER 
ARISING OUT OF THE SUBJECT MATTER OF THIS AGREEMENT, WHETHER IN CONTRACT, 
TORT OR OTHERWISE, EXCEED, IN THE AGGREGATE, $2,000.   

7.3 Licensed Usage.  LICENSEE ACKNOWLEDGES AND AGREES THAT IT ASSUMES 
ALL RISKS ASSOCIATED WITH USE OF THE SOFTWARE THAT IS NOT IN COMPLIANCE WITH 
THE LICENSED USAGE, INCLUDING THE LIMITED FUNCTIONALITY OF THE SOFTWARE 
THAT MAY RESULT FROM OPERATION EXCEEDING THE LICENSED USAGE OR WITH 
EQUIPMENT THAT IS NOT SPECIFICALLY DESCRIBED AS BEING COMPATIBLE IN THE 
DOCUMENTATION. 

8. COMPLIANCE WITH EXPORT LAWS.   

Licensee acknowledges that the Software and Third-Party Software are subject to laws and regulations of 
the United States restricting the export thereof to foreign jurisdictions and agrees to comply with all 
applicable United States and foreign international laws and regulations applicable to the export and import 
of software, including, without limitation, the rules and regulations promulgated from time to time by the 
Bureau of Export Administration, United States Department of Commerce.  Without limiting the foregoing, 
Licensee shall not download, and if downloaded shall not install or shall immediately uninstall and destroy, 
the Software if Licensee’s download, installation or use of the Software is prohibited under applicable laws.  
By installing or using the Software, Licensee agrees to the foregoing and certifies that it is not located in, 
under the control of, or a national or resident of any country or on any list of countries to which the United 
States has embargoed goods or on the United States Treasury Department’s list of Specially Designated 
Nations or the United States Commerce Department's Table of Denial Orders.  Licensee shall not export, 
re-export, import, transfer or divert directly or indirectly, the Software, Documentation or other information 
or materials provided hereunder (including Third-Party Software), or the output thereof, to any restricted 
place or person for which the United States or any other relevant jurisdiction requires any export license or 
other governmental approval at the time of export without first obtaining such license or approval.  
Yakabod has no responsibility for compliance with such laws and regulations by Licensee.  Licensee 
hereby agrees to indemnify and hold harmless Yakabod from and against all claims, losses, damages, 
liabilities, costs and expenses, including reasonable attorneys’ fees, to the extent such claims arise out of 
any breach of this Section 8. 

9.     HIGH RISK ACTIVITIES.   

The Software is not fault-tolerant for, and is not designed or intended for use in, hazardous environments 
requiring fail-safe performance, including in the operation of nuclear facilities, aircraft navigation or 
communication systems, air traffic control, weapons systems, direct life-support machines or any other 
application in which the failure of the Software could lead directly to death, personal injury or severe 
physical or property damage (collectively, “High Risk Activities”).  Yakabod expressly disclaims any 
express or implied warranty of fitness for High Risk Activities. 
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10.   UNITED STATES GOVERNMENT.   

The Software and Documentation are “commercial computer software” and “commercial computer 
software documentation,” respectively, pursuant to DFAR Section 227.7202 and FAR Section 12.212, as 
applicable. Any use, modification, reproduction, release, performance, display or disclosure of the Software 
or Documentation by the United States Government shall be governed solely by the terms of this 
Agreement, except to the extent expressly permitted by the terms of this Agreement. 

11.   CONFIDENTIALITY; DATA RIGHTS. 

 11.1 Generally.  Licensee Data shall at all times constitute “Confidential Information” of 
Licensee hereunder, and any and all Software (in any form) and Documentation shall constitute Confidential 
Information of Yakabod.  In addition, any other information disclosed by one party (the “Disclosing Party”) 
to the other (the “Receiving Party”) in connection with this Agreement, and clearly marked as confidential 
or identified in writing to the Receiving Party as confidential at the time of disclosure, shall constitute 
Confidential Information. 
 

11.2 Obligations. The Receiving Party shall: (a) not disclose Confidential Information to any 
third party without Disclosing Party’s prior consent; and (b) not use or reproduce Confidential Information 
except as required to perform services or other duties in accordance with this Agreement.   

 
11.3 Exclusions.  A Receiving Party shall have no obligation concerning information that: (a) is 

generally known to the public except as a result of acts by the Receiving Party; (b) is independently developed 
by the Receiving Party; (c) is disclosed to Receiving Party by a third party with no duty of confidentiality to 
the Disclosing Party; or (d) is required to be disclosed by lawful process, provided that the Receiving Party 
provides the Disclosing Party with timely notice to enable the Disclosing Party to seek a protective order or 
otherwise object.  The terms of this Section 11 shall not be construed to limit either party’s right to 
independently develop or acquire products or services without use of the other party’s Confidential 
Information.   
 

11.4 Ownership of Data.  All Confidential Information shall remain the property of the 
Disclosing Party.  Without limiting the generality of the foregoing, Licensee shall own all right, title and 
interest in and to the Licensee Data.  
 

11.5 Derivative Data Rights. Notwithstanding anything to the contrary and with written 
permission from Licensee, Yakabod shall have the right to collect and analyze data and other information 
relating to the provision, use and performance of various aspects of the Software and Services and related 
systems and technologies (including information concerning Licensee Data and data derived therefrom), 
and Yakabod will be free (during and after the term hereof) to (i) use such information and data to improve 
and enhance the Software and Services and for other development, diagnostic and corrective purposes in 
connection with the Software and Services and other Yakabod offerings, and (ii) disclose such data solely 
to the extent that Yakabod has converted such Licensee data into Derivative Data.  No other rights or 
licenses in Licensee Data are granted except as expressly set forth herein. 
 

11.6 Licensee Data Access.  During the term, Licensee has the right at all times to access 
Licensee Data stored within the Software using the standard methods of data access provided by the 
Software.   Upon termination of any license, provided that such occurs prior to the return or destruction of 
such Software in accordance with Section 2.3(b), Licensee shall have the right to extract Licensee Data 
from the Software into industry standard formats utilizing the Software’s standard capabilities (which 
provided formats and capabilities are at Yakabod’s sole discretion). Subject to Licensee’s payment of 
Yakabod’s then-current rates and terms for doing so, and provided that Licensee is not then in breach of the 
Agreement, Yakabod agrees to make commercially reasonable efforts to assist Licensee in extracting 
Licensee Data using the Software’s standard features and into industry standard formats; should Licensee 
request Yakabod to assist Licensee in extracting Licensee Data into non-industry standard formats, such 
assistance shall be in the sole discretion of Yakabod and subject to Licensee’s payment of Yakabod’s then-
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current rates and then-standard terms for doing so. The terms of this section 11.6 shall in no way relieve 
Licensee of its obligations under Sections 2.1 and 2.4(b). 
 

11.7  Backup of Data. Notwithstanding Section 11.6, Licensee acknowledges that Licensee is 
solely responsible for creating periodic, timely, accurate backups of the Software and the Licensee Data 
stored within.  In the event that some or all of the Licensee Data is destroyed by the Software or other 
mechanism, or becomes inaccessible through the Software, then on-going access to Licensee’s Data may 
only be possible through the successful restoration of backups created by Licensee.  Yakabod agrees to use 
commercially reasonable efforts within the scope of its standard Support Program to assist Licensee in 
restoring the Licensee-created backup and restoring access to Licensee Data through the Software; 
however, Licensee acknowledges that the backup is its sole responsibility and that Yakabod will not be 
liable for any loss or destruction of Licensee Data due to Licensee’s failure to create timely or accurate 
backups of the Software and the Licensee Data stored within nor will Yakabod expend resources beyond 
the scope of its standard Support Program in any attempts to restore Licensee’s access to Licensee Data. 
 

11.8 Yakabod Data Access and Confidentiality of Data.  Yakabod shall not access Licensee 
Data without written permission from Licensee.   The foregoing notwithstanding, and to enable Yakabod to 
provide Support to Licensee per section 4 or to provide other services to Licensee as requested by Licensee, 
Licensee hereby grants Yakabod permission to access Licensee Data in the event such access is required in 
order for Yakabod to perform Support services or other services for Licensee and at Licensee’s request.   
 

11.9 Legal / Govermental Request for Data. Where a Receiving Party is required to provide 
access to Confidential Data of a Disclosing Party pursuant to the order of a court or administrative body of 
competent jurisdiction or a government agency, the Receiving Party shall: (i) if practicable and permitted 
by law, notify the Disclosing Party prior to such disclosure, and as soon as possible after such order; (ii) 
cooperate with the Disclosing Party (at the Disclosing Party’s costs and expense) in the event that the 
Disclosing Party elects to legally contest, request confidential treatment, or otherwise attempt to avoid or 
limit such disclosure; and (iii) limit such disclosure to the extent legally permissible. 

12. GENERAL PROVISIONS. 

12.1    Entire Agreement; Amendment.  This Agreement constitutes the entire agreement with 
regard to the subject matter hereof, supplemented only by the Contract Documents.  No waiver, consent, 
modification or change of terms of this Agreement shall bind any party unless in writing signed by such 
party, and then such waiver, consent, modification or change shall be effective only in the specific instance 
and for the specific purpose given. 

12.2    Relationship.  No agency, partnership, joint venture or employment is created between the 
parties hereto as a result of this Agreement.  Neither party is authorized to create any obligation, expressed 
or implied, on behalf of the other party, or to exercise any control over the other party’s methods of 
operation, except as specifically provided herein.   

12.3    Governing Law; Dispute Resolution.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Maryland, United States of America, without regard to its choice 
of law provisions, as such laws are applied to agreements entered into and to be performed entirely within 
the State of Maryland between residents of Maryland, and shall not be governed by the provisions of the 
Convention on Contracts for the International Sale of Goods or any version of the Uniform Computer 
Information Transactions Act.  The parties agree to meet and confer in good faith (including by telephone) 
to resolve any claims or disputes, whether based on contract, tort or other legal theory (including any claim 
of fraud or misrepresentation), arising out of or relating to this Agreement, including the interpretation, 
performance, breach or termination thereof. Any such claims or disputes that remain unresolved shall be 
exclusively brought and resolved either in the Circuit Court for Frederick County, Maryland, or the United 
States District Court for Maryland, and all applicable appellate courts.  The parties expressly consent to the 
exclusive jurisdiction and venue of such courts.  Notwithstanding the foregoing, either party may enforce 
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any judgment rendered by such courts in any court of competent jurisdiction, and Yakabod may seek 
injunctive relief in any court of competent jurisdiction in order to protect its intellectual property rights.   

12.4   Waiver.  The waiver by any party hereto of a breach or a default of any provision of this 
Agreement by another party shall not be construed as a waiver of any succeeding breach of the same or any 
other provision, nor shall any delay or omission on the part of either party to exercise or avail itself of any 
right, power or privilege that it has, or may have hereunder, operate as a waiver of any right, power or 
privilege by such party. 

12.5   Headings.  Captions and headings contained in this Agreement have been included for ease 
of reference and convenience and shall not be considered in interpreting or construing this Agreement.  
Any use of the term “include” or “including” shall mean “include without limitation” and “including 
without limitation,” respectively. 

12.6   Assignment; Successors.  The terms and conditions of this Agreement shall inure to the 
benefit of and be enforceable by the parties hereto and their permitted successors and assigns; provided that 
Licensee shall not assign this Agreement or any right, interest or obligation under this Agreement, or in or 
relating to the Software, without Yakabod’s prior written consent.  Any attempted assignment or delegation 
in contravention of this provision (whether at law or in equity) shall be void and ineffective.  Yakabod shall 
be permitted to assign this Agreement in connection with a merger, share exchange, corporate 
reorganization, or the sale of all or substantially all of the business or assets of Yakabod, whether by 
merger or operation of law.   

12.7   Notices.  Any notice or communication from one party to the other required or permitted to 
be given hereunder shall be in writing and either personally delivered or sent via nationally recognized 
courier delivery to such other party at the address specified in the invoice or other license purchase 
documentation for the Software or such other address as either party may from time to time designate in 
writing to the other party in accordance with this Section.  All notices shall be in English and shall be 
effective upon actual receipt, irrespective of the date appearing thereon.  Unless otherwise requested, all 
notices to the parties shall be to the attention of their Chief Financial Officer.   

12.8   Priority.  To the extent that the terms and conditions of this Agreement conflict with any 
other terms and conditions provided in the Contract Documents relating to the license of the Software, the 
terms and provisions of the Contract Documents shall be controlling. 

12.9   Contact.  If you have any questions concerning these terms and conditions, or if you would 
like to contact Yakabod for any other reason you may do so at the following address: Yakabod, 340 East 
Patrick Street, Suite 300, Frederick, MD, 21701, United States, Attention: VP of Business Development; 
http://www.yakabod.com/support; support@Yakabod.com; +1.301.662.4554. 
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Exhibit A 

Acceptable Use Policy 

 
1. Responsibility for Licensee Content and Actions.  Licensee is solely responsible for all content 
generated, transmitted, distributed, copied, created, obtained or otherwise used by Licensee in connection 
with its remote use of any Software, including all Licensee Data (collectively, the “Licensee Content”). 
Licensee represents and warrants to Yakabod that: (a) at all times Licensee owns or has the right to use and 
offer Licensee Content; (b) the Licensee Content will at all times comply with this AUP; and (b) the Licensee 
Content does not and will not, infringe or otherwise violate any patent, copyright, trademark, trade secret, 
confidentiality, privacy or other proprietary right of any third party. Licensee shall have sole responsibility 
for obtaining necessary licenses and copyright clearances for any Licensee Content created by third parties.   
 
2. Ownership of Licensee Content.  Except as otherwise provided in this Agreement, all right, title and 
interest in and to the Licensee Content will remain vested in Licensee. Notwithstanding the foregoing, 
Yakabod and its agents and vendors will be entitled to use, access, view, monitor and otherwise deal with the 
Licensee Content as necessary or appropriate for such parties to perform Yakabod’s obligations hereunder, 
enforce the terms of this Agreement or the AUP, or to cooperate with any investigation, inquiry or other 
activity by any governmental, quasi-governmental agency, or Yakabod’s quality assurance/quality control 
and research and development activities.  Solely for the purposes mentioned in the preceding sentence, 
Licensee expressly: (a) grants to Yakabod and its vendors and to such parties’ contractors and designees, a 
license to cache and to backup all Licensee Content hosted or stored by Yakabod or its vendors under this 
Agreement; and (b) represents and warrants that such caching or backup is not an infringement of any of its 
Intellectual Property Rights or any third party’s Intellectual Property Rights.  

3. Prohibited Activities.  Licensee will not engage in any unlawful or inappropriate activity in connection 
with its remote access or use of any Software.  Without limiting the generality of the foregoing, Licensee 
agrees not to: 
 

(a) send unsolicited bulk and/or commercial messages, chain letters or other mass emails over 
the Internet (known as "spamming"); 

(b) engage in harassment, impersonation, identity theft, propagation of computer viruses, or 
unauthorized entry to any computer, system, device, or network; 

(c) maintain an open SMTP relay;   
(d) infringe or misappropriate the Intellectual Property Rights of others, including any 

copyright, trademark, service mark, trade dress, trade secret or patent; 
(e) violate any privacy right of any person or entity, such as by collecting, storing, distributing 

or using information about persons without their permission or otherwise in violation of applicable law;  
(f) violate any publicity or other personal right of any person or entity; 
(g) omit, delete, forge, or falsify address information or modify transmission of headers, return 

address information, IP addresses, or take any other action intended to destroy or modify the identity or 
contact information of a user, sender, or recipient;   

(h) advertise, transmit, store, post, display, or otherwise make available child pornography or 
obscene material. Yakabod is required by law to notify law enforcement agencies when it becomes aware of 
the presence of child pornography on, or being transmitted through, Yakabod’s network;   

(i) access any computer, account, or network belonging to another party, or attempt to 
penetrate security measures of another party’s system, illegally or without authorization; 

(j) engage in any activity that might be used as a precursor to an attempted penetration of any 
computer, account, or network belonging to another party (i.e. port scan, stealth scan, or other information 
gathering activity); 
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(k) distribute information regarding the creation or distribution of viruses, worms, Trojan 
horses, pinging, flooding, mailbombing, or denial of service attacks; 

(l) engage in any activity that causes or contributes to the disruption or interference with the 
ability of other Yakabod customers to effectively use the network or any connected network, system, service, 
or equipment; 

(m) export software to points outside the United States in violation of applicable laws;  
(n) advertise, transmit, or otherwise make available any software, program, product, or service 

that is designed to engage in any activity that would violate this AUP; 
(o) engage in any illegal activity, such as wire fraud, advertising, transmitting, engaging in or 

otherwise making available ponzi schemes, pyramid schemes, fraudulently charging credit cards or pirating 
software; 

(p) unlawfully advertise, promote or distribute tobacco, controlled substances or firearms; 
(q) in connection with any VoIP service, operate predictive dialers or engage in continuous 

call forwarding, excessive calling to high-cost termination locations, auto-dialing, fax or voice 
blasting/broadcasting, telemarketing, call centers, any atypically high-volume calling operations, or violation 
of any laws;  

(r) violate the terms of service or acceptable use policy of any website or network-enabled 
location that Licensee visits, in whole or in part; or 

(s) engage in any other activity, whether lawful or unlawful, that Yakabod reasonably 
determines to be harmful to its customers, operations, reputation, goodwill, or customer relations. 
 
4. Licensee Assistance.  Licensee will affirmatively notify Yakabod of any material violations of this AUP 
of which Licensee becomes aware and reasonably cooperate in resolving any such violations. 
 
 
 
 


